
Emery Industrial Resources

Cherrv Hill Park Mine
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Permit Chronology
(last update August 13.2004)

July 8, 1992 DOGM received Srnall Mining Operations Notice for Cherry Hill Project frorn
operator.

luly 20, 1992 Division accepted SMO for Clrerry Hill Project - rro variances.

Iuly 22, 1993 Site inspected, area estimated to be just less than 5 acres.

July 7, 1994 Letter from Division to Dan Powell - asked about status of LMO application for
this project - Questioned his intention of plans to go to a large mining operation.

July 27, 1994 Site inspection found disturbed area greater than 5 acres. Operator had estimated
7 acres, and has posted a reclamation surety with Utah County for 9 acres of
disturbance.

July 27, 1994 Site disturbance map received by the Division from operator.

August 24, 1994 Letter to operator requiring subrnittal of LMO within 45 days.

October 7, 1994 Operator provided copy of bonding documents to DOGM that have been filed
with Utah County (9 acres bonded at $1,600per acre, total bond is $14,400.00 -
LOC made out to Utah Co. Board of Commissioners). Operator also requested
an additional 30 days to submit LMO.

October 14,1994 Division granted 30-day extension.

November 14,1994 Division received original LMO frorn the operator.

January 3 I , I 995 Annual report submitted - identified approximately 8 acres of disturbance.

June 2, 1995 Division sends deficiency review conrnet'lts of LMO to Emery [ndustrial.

February 23,1996 Annual report sLrbrnitted - identified approximately l2 acres of disturbance.

October 27, 1997 Letter sent to Emery Industrial requested operator to respond within 45 days of the
June 2, 1995 review, which is now over two years old.

December 4, 1997 Operator requested an additional 90 days to complete response to the Division's
deficiency review, stating tliat he would need outside help to complete land
surveys, soil surveys, etc.

January 12. 1998 Operator's request for an additional 90 days is denied, operator given until
February 27. 1998 to submit forrlal response to the Division's review. A tirnetable
was to be sLrbrnitted which outlined when information that was uot available would
be subrnitted.



February 5, 1998 Annual report subrnitted - approximately l3 acres disturbed.

February 27, 1998 Received fax frorn operator (re: response for completion of permitting), which
stated that he would reclaim a portion of the site, and a certified copy and an
updated map would follow.

December 9, I 998 Division sent letter to Ernery Industrial requesting a formal submission of all
perrnitting materials collected to date. The Division never received the certified
copy or rnap. Letter stated that if sufficient acreage had rrot been reclaimed to
reduce the disturbed area to less than five acres, then a complete LMO must be
filed with the Division by January 31,1999.

January 29. 1999 Annual report subrnitted - approximately 5 acres reclaimed (this would leave 8
acres based on 1998 anrrual report).

Marclr 3,1999 Operator submits revised LMO.

September 22,1999 Site inspected - CPS survey of the distLrrbed area shows 20.6 acres disturbed (19.7
acres which will require reclarnation, and 0.9 acres that will remain unreclairned).
The 5 acres reported as being reclaimed was 4.3 acres (as detennined with the
GPS) and reclamation had not been completed (topsoil had not been replaced and
no evidence that the area had been seeded).

September 30. 1999 Division completes second deficiency review of LMO (313199 submittal).

February 22,2000 Annual report submitted - identified only 8 acres of disturbance plus 5 acres that
had been reclairned.

January 23,2001 Sent CRR letter stating we have not received a response to our 9/30/99 review
colxments to date. Arrother copy of cornrnents sent w/letter. Please respond w/in
30 days from receipt of tlris letter. Operator received letter on January 29,2001.

Jarruary 29,2001 Annual report submitted - identified 8 acres of disturbance.

May 7 , 2001 Operator came into office, clairned letter DOGM sent 112312001 was sent to the
wrong address (went to Stephen Powell instead of Dan Powell). Hand delivered a
copy of the letter to Dan Powell today and gave hirn untilthe end of June, 2001 to
respond.

June 29, 200 I Letter received from the operator requesting a meeting to discuss the review and a
timefiame to make a submission.

July 9, 2001 Letter to operator establishes July 30, 2001 date for rneeting at the Division.

July 30, 200l Meeting held at Division to discuss DOGM 9130199 review letter. Operator
grarrted another 45 days to submit information @911412001.

August 16,2001 Sent letter documenting meeting held on 713012001and commitments made by
operator. Operator agreed to have response to DOGM wlin 45 days from meeting
date, or by 911712001. At the meeting it was discussed that it is likely that the
operation will be transferred to Utah Rock, Inc. once the permit is finalized.
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September 6.2001

September 1 3,2001

September 11.2001

January 22,2002

Januarv 31.2002

February 11,2002

February 19.2002

February 21,2002

March 12.2002

March 19.2002

April 3, 2002

May 14,2002

June 1 1,2002

June 26,2002

July - Dec.2002

Site inspection perforrned, noted Musk Thistle weed problern

Sent letter stating site inspected 91612001 showed signs of Musk Thistle infestation.
Requested operator controlthis noxious weed now, which will make revegetation
easier upon final reclamation. DOGM rules do not require this, but the Utah
Noxious Weed Act does.

Phone call requesting another two-week exteusion to respond. Granted to
t0/U200t.

Sent CRR Division Directive. lt has been over 100 days since Division extended
date to l0/ll200l to submit response to 9130199 review. Must contact Associate
Director w/in l0 days to schedule a meeting to discuss options to remedy situation.

Phone callto Dan Powell regarding 112212002 CRR letter. He only occasionally
gets to Price to pick up mail (lre lives in Utah County). The letter was faxed to him
today; therefore, operator received DOGM 1122102 CRR letter today! Response
due by 2111102.

Phone caf l frorn operator - wants rneeting scheduled for 2125102.

Pltorre call frorn operator - requested meeting to be rescheduled for early March.
Operator and Division agree on March l2,2002.

Received 2001 annual report. States no activity since 1998. Current plans call for
possible rnining during sprirrg/summer with follow up reclamation as needed.

Meetirrg with Mr. Powell, Associate Director and minerals staff at DOGM. Went
over operator's proposed responses to outstanding teclrnical deficiencies. Mr.
Powell agrees to provide formal response to DOGM no later than March 22,2002.

Letter setlt to operator outlirring agreemerrts reaclred during March l2'l' rneetirrg.

Phone callto Dan Powell requesting status of technical response. Mr. Powell states
difficult tirne acquiring all requested information. Taxes due, needs couple rnore
weeks to provide the fonnal submittal.

Notice of Non-compliance and Division Directive faxed and certified mail to
operator ordering suspension of operations, posting of reclamation bond and
subrnittal of rernaining perrnit deficiencies. 3O-day deadline established from
receipt of letter to post surety.

DOGM received response to our 9-30- 1999 technical review letter.

Site inspected, site inactive at time of inspection. Operator failed to show r"rp for
scheduled inspection to discr,rss topsoilirrg concenls and reclarnation perforrned.

Several phone calls and personal contacts with the operator to discuss wlrere the
reclamation surety was. Operator would state that lre is working on it and should
have it to us within the next week to ten days; or some calls stated it would be
delivered within the week. Each contact was not officially documented.
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January 9.2003

January 14,2003

January 16,2003

Jarruary 28,2003

February 1,2003

February 20.2003

March 3.2003

March 14.2003

Marclr 17.2003

Sent proposed Agency Action letter to be delivered by Utah County Sheriff s

Office, for unfulfilled rnitigation requirements pertaining to DOGM's Notice of
Noncompliarrce - Required $43,500 surety to be posted by June 28,2002. The
proposed agency action is to deny approval of the LMO Notice of Intent, withdraw
acceptance of SMO subrnitted 71811992 and seek an Order from the Board
requiring operator to commence reclamation of existing mining related
disturbances on a sclredule to be determined by DOGM. [f operator wishes to
appeal this action fonnally before the Board, or infonnally with the Division's
Director, ltemustnotifytheDivisionwithin l0days. Failuretofilesucharequest
rlay preclude operator frorn firrther participation, appeals or judicial reviews. If
tlris is rrot appealed, the proposed Agency Actior-r will become final and tl-re

Division will seek an Order from the Board as described above.

Utah Corlnty Sheriff served operator with the l-9-2003 letter. DOGM received
notificatiorr from the sheriff on l-11-2003.

Operator called the Division to set up an informal conference before the Division
Director - conference scheduled for January 28,2003 at l0:00 a.m.

lnfornral confererrce held with DOGM Director & management. Dan Powell hand
delivered a letterfrom Cornerstone Insurance Agency, Inc. stating Dan Powell of
Emery Industrial Resources, Inc., is currently applying and awaiting approval of
the $43,500 surety bond required for Cherry Hill Park. They have submitted the
application to several approved Surety companies and will be able to give him an
answer regarding eligibility in a few days. (hand delivered by Dan Powell at the
inforrnal conference

Received original and copy of transcript of infonnal conference held 112812003.

CRR letter sent frorn DOGM Director - Findings of Fact, Conclusions of Law &
Order irr response to 112812003 inforrnal conference. Order: I ) Operator to
irnrnediately cease all rnining operations until written approval has been received
frorn DOGM; 2) DOGM to inspect arrd file written report orr disturbances w/irr 10

days;3) if w/in 30 days operator has not provided acceptable form and amount of
surety, DOGM will initiate an agency action before the Board asking for imrnediate
reclarnation and payment of civil penalties. The Operator received this letter on
February 26.2003.

Site irrspectiou in resporrse to Director's Order of 212012003. Inspectiort report sent
to Associate Director as directed in Order. Inspection found the site inactive, with
no apparent change at the site since the last inspection on JLlly 26.2002.

Received 2002 annual report (hand delivered and signed by Mr. Powell). Site last
active in 1998. Future plans subjectto available markets - plans callforrnining
and reclamation as needed. Mr. Powell also inforrned Wayre Hedberg that he was
still working on getting bond. The bonding agent is working with a couple of
bonding cornpanies. He will contact the agent this corning week.

Mr. Powell carne iuto DOCM office. Asked when bond was due - Wayne told him
he thought by March 20th. Mr. Powell asked us to please verify the date and let
him know for sure. He will contact his insurance broker for an update. He may
have to ask for additional tirne. Mr. Hedberg agreed to call and confirm date.
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March 18, 2003 Lynrr Kurrzler called Mr. Powell to verify reclarnation surety was due on March 20,
2003. Mr. Powellwas told that if he needed more tirne. that he would need to
contact Lowell Braxton to make the request.

March l9, 2003 Mr. Powell called OGM (Tom Muuson) and requested an extension to sr-rbmit his
reclamation sLrrety. OGM staff (Wayne Hedberg) consulted with upper
n-lanagelnent (Mary Ann Wright & Lowell Braxton) who agreed to extend deadline
another two weeks. Wayne called and left voicernail messages on 4ll9 &. 4120
infonning Mr. Powell of the 2-week tirne extension & requested he return call
confi rming h is acceptance.

Marclr 20,2003 Mr. Powell returned call, left voicemailmessage w/Wayne Hedberg confirming
acceptance of timefrarne extension to 413103.

Marcfr 20,2003 CRR letter sent to Mr. Powell rnodifying the February 20.2003, Findings of Fact,
Conclusions of Law arrd Order. The letter exterrded the timefrarne to provide
recfanration sLrrety an additionaltwo weeks untilApril 3,2003 to provide the
reqr"rired surety. lf you are unable to post the surety within this timeframe, the
Division will p0ceed with the issuance of a Notice of Agency Action for a formal
hearing before the Board to resolve this rnatter.

March 21,2003 OGM faxed Mr. Powell a copy of the letter formally approving the time extension
to April 3.2003 to submit the reqr"rired reclarnation surety.

April 3, 2003 Mr. Powell called Torn Murrson about I l:30 a.rn., indicating that he could not get a

surety bond from Coruerstone Irrsurance. He stated he will go to his bank to get a

letter of credit. Mr. Powell was told he needed to contact Wayne Hedberg or
Lowell Braxtorr regarding this situation. Mr. Munson relayed the rnessage to Mr.
Hedberg immediately after the phone call ended.

April 3, 2003 Wayne Hedberg infonned Division Director of Mr. Powell's callto Mr. Munson.
Director advised proceed to prepare Notice of Agency Action if the bond is not
received by the 5:00 p.rn. filing deadline.

April 10, 2003 Notice of Agency filed with the Secretary to the Board wherein DOGM petitions
the Board for an Order to: l) withdraw tlre existing notice of intention as a result of
the operator's expansiorr of the original small mine operation beyond the 5 acre
lirnits without prior approval by DOGM and the DOGM's denial of the Notice of
Intention to Cornrnence Large Mining Operations due to failure of the operator to
post an adequate bond; 2) require that the respondents cease mining; 3) require the
mine operator E,rnery Industrial Resources and/or Dan Powellto commence
irnrnediate reclamation of all pertinent lands affected by the Cherry Hill Park Mine;
and 4) provide that irr the event required reclamation is not completed by the
operator tlrat the Division shall be authorized to cornplete the reclarnation work and
seek recovery of costs and expenses of reclamation from tlre responsible parties in
any appropriate court.

May I .2003 Notice of Hearing posted stating the Board will conduct a hearing on Wednesday,
May 28, 2003 at l0:00 a.m., or as soon thereafter as possible in the Board Roorn of
the DNR building. Tlre hearirrg will be conducted as a formal administrative
ad.iudicatiorr for the Board to receive testimony and evidence regarding an Order:
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May 7,2003

May 8, 2003

May I 4,2003

May 19,2003

May 3l, 2003

June 23.2003

l) withdrawing the Srnall Mine Notice of Intention, 2) requiring the respondents
cease mining; 3) requiring irnmediate reclamation; 4) in the event reclamation is
not cornpleted the Division shall be authorized to complete tlre reclamation and
seek recovery ofcosts and expenses in any appropriate court; and 5) providing such
other relief as the Board may deern just and equitable under the law and facts
addr-rced in the proceeding lrereirr.

The Notice of Agency Action filed April 10, 2003 by the Board Secretary
addressed to Dan Powell, as ageut for E,mery Industrial Resources, PO Box 489,
Price. Utah was retunted to DOGM rnarked "unclairned."

Site inspection perforrned. The site is still inactive. There have apparently been no
changes made since June 26, 2002. The operator needs to control the rnusk thistle
on site. The area that was reclairned needs to be regraded along the contour,
topsoil applied, ripped arrd seeded (again). Water needs to be controlled (both run-
on and run-off). Wlren the site is reclaimed, tlre ephemeral drainage may need to
be recorrstructed aloug the westent side of the disturbed area.

Letter sent to Mr. Powell enclosing supplemental exhibits to the Notice of Agency
Action (certairr maps and photographs pertaining to the Cherry Hill Park Mine).
On May 28,2003, DOGM plans to introduce sorne, or all of these exhibits as

testimorry at the hearing.

Lynn Kunzler received plrone call from Peggy Kelsey (Utalr County Planning)
regarding the bond Utalr County lrolds. ln 1994,Utah County provided DOGM
with a copy of a $14,400 LOC. Last week, Lynn called the County to see if the
bond money wor"rld be available to the State, assurning we prevail with the hearing
the Board orders the site be reclairned. The County would look into the bond
situation. Lynn was iuformed today that the LOC is no longer valid. It was issned
for one year with tlre right to renew. Dan Powell did rrot exercise the renewal and
the LOC expired almost 9 years ago. There is no reclamation bond for this site.
The CoLrnty stated with would be sending Mr. Powell a letter requiring immediate
bonding of the site for 19.14 acres of curreut disturbance.

Article in the Salt Lake Tribune - Lirnestone Mine Faces Closure.

Findings of Fact, Conclusions of Law and Order filed by the Board as a result of
the May 28.2003 hearing. The Order states: A) the Notice of Inteutiou to
Corlmence Small Mirre Operations is ordered withdrawn; B) Respondents are
order to cease any and all mining operations at tlre Cherry Hill Park Mine; C)
Respondents Dan Powelland Emery lndustrial Resources have 60 days from Board
hearing dated May 28, to subrnit a mine reclarnation surety in the arnount of
$43,500 in a form acceptable to the Division. If approved surety is tirnely
sLrbrnitted, the Respondents Notice of Intent to Commence a Large Mining
Operation is approved; D) If Respondents fails to submit surety w/in 60 days, the
Board grants alladditional relief requested in paragraphs A, B, C & D of the Prayer
for Relief of DOGM's 4ll0l30 Notice of Agency Action; E) Notice re Right to
Seek Judicial Review by the Utah Suprerne Court or to Request Board
Reconsideration may be filed w/in 30 days; F) The Board retains continuing
.jurisdiction over all the parties aud over the subject lnatter of this Cause, except to
the extent is divested by filingof appealof this Order bythe Utah Supreme CoLrrt;
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July 28, 2003

August 7 ,2003

September 5,2003

October 7 ,2003

October 7,2003

and G) the Chairman's siguature on faxed copy of this Order is deerled equivalent
of a signed original.

Dan Powell called Mary Ann Wright aboLrt 5: l0 p.rn. He stated that reclarnation
cotnmetrced l0daysagoandheisstill intendirrgtogettheborrdsohecancontinue
to tnitte the site. Mr. Powell asked Ms. Wright what his deadline was and was told
that slre did not have the order riglrt at hand, so did not know. She asked if he
received the order arrd he replied "yes." Ms. Wright told him that the matter was
no longer in her hands, but in the Board's hands and Attorney Generals Office; tlius
she could not grant extensions of any sor1. The phone call was then transferred to
the Board Secretary.

Site inspection performed as Dan Powell indicated reclarnation had been started.
No evidettce of any recetrt regrading activity. The musk thistle was uow apparent
and there was a piece of screening equipment on site. Information needs to be
reported to the Board as the Board withdrew Mr. Powell's srnall mining notice and
order hirn to cease all mining operatiorrs. Also he was ordered to submit a $43,500
bond or reclairn the site within 60 days. The bond has not been posted and there is
no evidence of reclamation being initiated. It appears a srnall mount of material
lras been processed through the screening equipment since DOGM's 519103
inspection, done prior to the Board hearing on 5128103. The operator needs to
control rnrrsk thistle on the site. This noxior"rs weed is likely to cause problems
with revegetation and rnay spread to surroundilrg areas.

Post Offlce updated Dart Powell's address front262 South 800 West, Payson. Utah
84651 to 148 South l00 East, Spanish Fork, Utah g4660-2103.

Site inspectiorr perforrned to see if there was any reclarnation or mining activity. A
front end loader was putting rnaterial through an operating screen. No equipment
on site to har.rl material off. The operator has clairned the screening is being done
as part of reclamatiotr, so Nielson Constructiorr personnel was not asked to cease
operatiotts. Nielsorr has been asked to srnooth out the piles as the screening was
being done to help facilitate reclamation. Inspector was told that three truckloads
of rnaterial had been taken frorn tlre site last week for testing purposed. Dan
Powell had requested that Neilson crush 40,000 tons of material, but this was not
being done.

E-rnail message from wayne Hedberg to file. on tlris date, DoGM inspector, paul
Baker stopped at this site on his way to performiug inspections irr Moab. Mr.
Baker observed active screening operations and stopped to investigate, after whicli
he telephoned and Ieft voicerlail lnessages with Mr. Hedberg and Mr. Kunzler.
Paul spoke with two rnen working for Neilson construction about the ongoing
sorting and screening activity. He was told that Steve (and Dan?) Powell had
contracted with the compauy to screerr certain stockpiled materials. He said that 3

truckloads of screetred material lrad been removed frorn the site last week for
"testing" pLlrposes. He said he believed it was Mr. Powell's intention to sellthe
flltes and have hirn scatter the residual nraterial as a forn.r of site reclamatiorr.
According to Board Older of May 28'r'. surety was to be postecl or reclarnation to
begin w/in 60 days. Neither have occurred to date.

Wayne called Kevin Peacock of Neilson Construction, and recommended that they
cease rnining/screening activities, since neither Neilson Construction, Emery
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October 8. 2003

October 15. 2003

October 20.2003

October 21,2003

November 14,2003

IndLrstrial or the Powell's have authorization or approved permits frorn this office
to rnine, process or rerlove rnaterials form the site. Mr. Peacock indicated he
understood all permits were in order before he began screening activities. He
agreed to terminate their crrrrerrt rninirrg activities. Mr. Peacock also expressed
colrcenr about the noxiolrs weed (bull thistle) problem and the possibility of
transportirrg it offsite with the screened nraterials. He was informed that DOGM
was aware of tlre problern and the operation had been directed to take care of this
problem several years ago.

Dan Powell called Mary Ann Wright at 8:40 a.rn. today to ask why we had shut
down Nielsen Construction's activities. She told hirn he did not have a permit to
rnine, which rreant severing rnaterials and hauling them frorn the site. Mr. Powell
infbrmed her that he t'elt he was exelnpt because it was sand and gravel. Ms.
Wright told lrim he was nrining limestone and he is not exempt. He countered that
tlte tnaterial in the stockpiles had to be screened in orderto perform reclarnation.
He then asked fbr a copy of the bond calculations for the $43,000 bond to see if
screening was in there. Ms. Wright pointed out the weed problem and he said he
had tlre weeds pulled and adrnitted that they should lrave been bagged. Ms. Wright
told hirn tlrat now the weeds are entrained in the soils at the site.

E-rnail rnessage frorn Wayne Hedberg to file. Following suggestion from counsel,
Mr. Hedberg called E.J. Stokes, land owner of the mirre property to see if he was
aware of the current activities conducted by Dan & Steve Powell and if these
operations were authorized under his lease with thern. He said he had received a
call from Steve Powell within the past 2 weeks saying they were trying to get
sornething goirrg. Mr. Stokes stated the operation was in default under several
provisions of the lease/contract, although he has taken no action to date to forrnally
advise thern of this. He said he was waiting to see what was going to be worked
out with the State and EIM first. Mr. Stokes was to receive aroyalty for any
material removed and has been many years since he has received any rnoney frorn
the operator, but only received promises. Mr. Stokes lease requires reclarnatiorr
when mining ceased. Mr. Hedberg asked if he would be willing to assurne the
perrnit arrd bond the site in place of EIM. He said probably not because he would
need sorne soLlrce of incorne frorn the propefty to post a borrd. He prefers to have
the property developed/niined. lf the Powell's or sorneone else is urrable to
corrtinue rnining, he wants the mine site reclaimed.

DOGM's surety cost estirnate serrt to Mr. Powell (at Payson address) was returned
frorn P.O.

Re-nrailed surety cost estimate to Spanish Fork, Utah address.

E-rnail message from Wayne Hedberg to Mary Ann Wright and Minerals Staff. In
response to cornrnitrnents made during a meeting with Dan Powell on October 28rl',
a phone call was made to hirn seeking infonnation on status of reclarnation
proposaf which he prornised to send to DOGM by l1ll4l03. Mr. Powell explained
he had not had au opportunity to schedule a rneeting with Steve Powell and Nielson
Construction yet as he had been preoccupied the last 2 weeks preparing for his
marriage tornorrow. He asked for another 2-weeks to sr.rbmit the plan. He said he
wouldcallorrNovernber24'l'withanupdateorrthestatusofhisplan. Theirplarrs
had not changed frorn what was discussed in the rneeting last month. He plans to
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Decernber 8. 2004

Decenrber 12.2003

Decenrber 22.2003

January 14.2004

Januarv 22.2004

Januarv 27.2004

February 13,2004

Permit Chronology

meet with ltis cot"tsin (Steve Powell) and the coutractor soon and subrnit their plan
by the end of November.

E-mail Inessage frorn Wayne Hedberg to Mary Ann Wriglrt and Minerals Staff. On
Decetrrber 5,2004 Mr. Hedberg called Mr. Powell on his cell phone, no answer bnt
left voice message. On 1218104 was successful in reaching Mr. Powell and asked
for alt update. He stated he was still getting settled in (presumably frorn recent
marriage), br"rt had called Steve Powell a week or so ago about setting up meeting
w,4',,lielson Cortstructiort to discr"rss tlreir plans. He has not heard back from Steve
yet, bLrt will give hirn a call. Mr. Powell agreed to call me later this week with an
update.

Lynn Kr,rnzler received phone call frorn Dan Powell about 9:30 a.m. because he
was unable to reach Mr. Hedberg. Mr. Powell has: l) scheduled meeting with
Nielson's next Wednesday. He is lroping to leave the meeting with a signed
agreerrent in which Nielson's wor-rld buy material at $x per ton. The mouey would
go irrto arl escrow with us r"rntil there was sufficierrt for the bond. As they rernove
materials from the site, they would also reclaim areas no longer needed, thr.rs
reducing the overall reclarnatiolr liability;2) he will have a copy of the agreement
for Steve Alder and us to review by next Friday (December l9'"). Mr. Kunzler
asked Mr. Powell to call us tlris weekend with Lrpdated on the overall progress at
the site. He would like to still eventr"rally have this site perrnitted.

E-mail message from Wayne Hedberg to Mary Ann Wright and Steve Alder. Mr.
Ktrnzler called Dan Powellto check status of promised agreernent due 12119. Dan
Powell explained that Steve Powell contacted Nielson Construction last week about
setting up a rneeting to prepare a developrnent/reclamation agreement. A rneeting
is supposed to be scheduled this week, but hasn't heard from Steve yet regarding
specific date. Dan will call Steve tonight if he doesn't hear from him today. He
will then call Wayrre with information after he reaches Steve to confirm their plans.

Received (via fax) frorn Sidney Balthasar Unrau, Esq, representing Ernery
Industrial Resources, Inc., a draft copy of Business and Sales Contract for our
review.

Received (via fax) frorn Sidrrey Balthasar Unrau, Bond and Reclamation
Agreement for Emery lndustrial Resources Cherry Hill Mine requesting DOGM
execute . Attached is Business and Sales Contract betweerr EIR and Nielson
Constructiorr signed lll9l04 by Dan Powell of EIR, Nielson Construction and
Stepfren Powell. (Note: Stephen Powell's signature is dated 11119104 - which
should be lll9l04).

E-mail rnessage fiorn Wayrre Hedberg to Mary Ann Wright. Wayne received 2"d

call frorn Dan Powellthis morning. Steve Powell is advising him of pressure from
Sunnyside Cogerreration to sign proposed corrtract to provide 300 tons week
wastestrealr material (fines) starting this week. Wants to know if we can provide
temporary okay allowing Nielson's to prep site and then remove 300 tons from
existiug Clrerry Hill stockpiles. He is willing to corne in and meet with Board
Wednesday if necessary.

Received copy of letter from Dept of Agriculture to Dan Powell, regarding him not
taking care of MLrsk T'histle on Cherry Hill site. Agriculture needs to talk witlr you
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Februarv 18-2004

April2,2004

April 19,2004

about this problern to reach a solutiou. We have been unable to contact vou:
therefore, please contact us to set up appointrnent.

Letter from Steve Alder's faxed to Mr. Unrau responding to letter faxed to him
2117104 regarding tlre "workout agreerrent" for the Cherry Hill Park rnine. The
sr"rggested changes to the proposed Agreement for Settlement and Reclamation
assLllues that there is au agreernent between Mr. Powell and Neilson Construction
Compatty and that the Division is bor,rnd by that agreernent. Steve talked with Mr.
Neilson and was told tlrat the proposed contract was subject to DOGM approval.
DOGM tnakes it clear that a bond is rreeded. that the contract is not a sr.rbstitute for
bonding and DOGM does not issue ternporary perrnits. There has not been a
respotrse to this infortnatiort aud I assume that Mr. Powell is not irr a position to
post a bond. ln addition, Mr. Neilson infomred DOGM that there is not 40,000
torts available in stockpiles. We cannot consent to a contract that required
additional rnining without a new and bonded pennit. A portion f the existing
stockpile is needed for backfilling the highwalls. Any agreement must assume
there will not be a sale of rnore material tlran is in the stockpiles less the amounts
needed for reclamation. DOGM has put in writing a proposal with Neilson
Construction that would rnove forward reclamation within these parameters. It
does not involve issuing a rnining perrnit.

The proposal is to process arrd sellavailable stockpiled material, hold a portion of
the proceeds to pay for reclamatiou and have the purchaser do reclamation work irr
exchange and pay the purchaser for reclarnation work out of the escrow as it is
done, subject to holding enough proceeds iu reserve to insure that reclarnatiorr is
cornpleted. An additional $5,000 guaranty is to be established prior to any sale to
be paid directly to tlre escrow for the benefit of DOGM, less the owner's royalty
(i.e. not held by Mr. Powell or Ernery). This proposal is a way for Mr. Powellto
satisfy tlre Board Order to reclaim the site. Mining in the future will depend on the
nature ofthe future proposal and the posting ofa bond as part ofan approved plan.
If Mr. Powell does not want to enter into such an agreemetrt, we will pursue other
options to clean the nrine site up at his expense as provided in the Board's Order.
Mr. Powell does not seern to appreciate that he is not allowed to resurne rniniug
without a bond and a permit. We may plrrsue a sale without Mr. Powell's
agreernent, if other parties can obtain the perrnission of the Owner.

Received copy of Utah County "NOTICE TO COMPLY" foT not having a Utah
County Business License, and no current reclamation bonding in place. County
gave l0 days to cornply. No work or action, otlrer than corrective measures is
allowed until corrections are completed, inspected and approved. A Business
License w/fee has been submitted but is on hold until bonding is in place. If
compf iance has not been completed by 41512004, this notice will be forwarded to
Utah County Attorney's Office for legal proceedings.

E-mail rressage fiorn Wayne Hedberg to Steve Alder and Minerals Staff. Wayne
received callfrom Dan Powellthis a.m. informing Waynethat he had received a

call frorn Steve Powell this past weekend advising him that the reclamation/rnining
was "back olt" ltow. He said that Steve Powell and Nielson Construction had
sigrred the papers (contract?) we sent them and had returned the signed copies back
to us. Dan said they had signed papers and forwarded them on to Steve Powell and
Nielson's soure tinre ago. Wayne informed Darr that he was not aware of our
receipt of any signed papers, but would look irrto it. wayne informed Mr. Powell
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April22.2004

May 25,2004

tltat we had serrt an agreement many weeks ago, which was never responded to.
Our AG's office had sr,rbsequently sent a follow-up letter to Dan's attorney
advising hirn tlrat because of their lack of action, we would proceed according with
requirernents of the Board Order.

Dan said when he hadn't lreard any'thing back from Steve or the Nielson's he had
been working on a backup plan, which was not to file a bond, but have another
party perforrn the reclamation work for him. All but a srnall disturbed area would
be reclaimed and reseeded. He then planned to permit, bond and rnine this smaller
area. He was readv to implemeut his plan now, but felt he had to follow through
with the earlier Steve PowellA.{ielson Construction asreelnent that had alreadv
committed to first.

Wayne infbrmed hirn that he had no input into the decision rnaking process, but
wor-rld fbrward to upper ntanagelnent and Mr. Alder.

AAG letter sent (via fax) to Dan, and Stephen Powell and Mr. Unrau. On April
20"', you contacted AAG and wanted to allow rernoval of 500 tons portion of
stockpiled rnaterials to determine feasibility of selling the rnaterialto Sunrryside
Cogeneration plan. Such a proposal has beerr arranged as part of the agreement iu
February with Neilson Construction and Emery Resources. We have consented to
yor"rr takirrg a santple of the material for testing subject to payment of an upfront
atnout.tt to be used toward reclanration of the site and subject to our finalizing an
agreelnetrt for completion of reclamation along the lines of the prior agreement
with Neilsorr. We understand Neilson is no longer willing to perform and that
Stephen Powell dba Powell Rock is willing to be a party to the agreement. This
agreement is intended to provide for removal of stockpiled materials in exchange
for an agreement to use a portion of the funds received and other funds if needed to
reclaim tlre site. Yu have paid $500.00 to begin removal of 500 tons of material.
Agreement attached for your review and/or signature and return. The reclamation
sulnlnary is enclosed arrd will be an exhibit to the agreerneut. This agreement is
based on the Board's order to have the reclarnation work cornpleted. The removal
of the sample is perrnitted, but the arnount due in advance for removal of the
satnple must be paid. The right to continue with this proposal will depend on
reaching and executing an Agreement and payment of money into the escrow.
Future mining will require a rrew perrnit and an application submitted to DOGM
for review.

E-rnail message from Wayne Hedberg to frle. Steve Alder spoke with Mr. Dan
Powell this a.m.. Dan infonned Steve that he had rnet with Alison Garner of the
AAG office last TLresday arrd Steve Powell lrad objections to the thickness of the
topsoil aud tnanure cover required by the nrine plan (Lynrr Kunzler and Steve Alder
had rnet with Darr tlre prior week and Lynn had fully explained how the topsoil was
to be spread and how much mulch was required). Dan had met onsite with steve
Powell aud observed more rnaterial had been removed. Dan told Steve that the
rnaterial was not to be removed. Steve now has two purchasers for the fines and a
cotrtract with Nelco to relnove and screen it and with Savage to haul it. He claims
the Nelco people now want to post a bond for the full amount of $43,500 and want
to begin rnirrirrg.

Dan had been to the mine on Monday evening and discovered that the lock had
been cut on the gate and rnore rnaterial had been rernoved. Dan said he told Steve
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May 28,2004

May 28,2004

June 3, 2004

June 8. 2004

June 25, 2004

Powell that he was r.rot allowed to rernove any,thing until tlre agreernent was
cornpleted an bond posted. Dan put a new lock on the gate and had received call
from Savage who expected to haLrl more material today (Tuesday - 5125).

Mr. Alder told Dan (and he seerned to agree) that before he could resurne mining,
we tleed a new agreetrent and would need to rescind the prior agreements and
woLtld need to have the bond firlly irt place arrd the reclamation plan approved and
new permit issued. He understood and said he was meeting with Sid Unrau today
at 4:00 to draft an agreerrent with Nelco. Dan would be back to us with a proposal
for the Nelco group to post the borrd and apply for the permit.

The Division should go to tlre site to check tlre degree of disturbance and consider
further actiorrs by DOGM.

cRR and Regular Mail sent to Dan Powell, Ernery Industrial Resources, Inc, and
Steven Powell dba Powell Rock at Castle Dale and Price Utalr addresses. Notice to
Cease Mining Operations, which was issued verbally to Nelco Contractors on May
25,2004 by inspection staff at the Cherry Hill Park rnine. Division staff observed
unauthorized rnining activity being conducted without an approved perrnit to do so.
The contractor was directed to imrnediately cease all further mining related activity
Lrntil appropriate perrnits were in place. A pending reclamation agreement and
bond tlrat would allow screeuing and removal of certain stockpiled materials had
not been concluded. The Agreement, if finalized, is not a permit for rnining except
to remove the stockpiled material. A Board Order issr-red 5128103 tenninated your
small mine permit, reqr,rired you to cease all rnining activities and to reclairn the
site.

This letter was faxed to Sidney Unrau, Esq. and Steve Demczakof Price Field
Office to post on site.

Received draft copies of Business and Sales Contract between Emery Industrial
Resources and Nelco Contractors.

Site rnap of rnining plan for initial work of June 3-10. work will be removal of
soutlreast stockpile. Signed 613104 by SAU and SP. To be updated with Division
by 6110104.

The 512812004 CRR letter to cease rninirrg copied to Nelco Contractors was
returtred by Post Office as "no rnail receptacle." The letter was resent to a different
address.

Copy of 612512004 AAG letter to Sidney Balthasar Unrau. Last Friday (June I 8'r'),
Dan Powell brought rnodified version of a contract which he represented to have
been prepared by you. Prior to this, DOGM lrad rnet with Dan & Stephen Powell
in an effoft to reach an agreement for the rernoval of material from the rnine site to
be sold with a portion of the proceeds to be used for reclamation. Tl-rese
negotiations were along the lines of the sirnilar agreement drafted with you on
behalf of Dan Powell and Wayne Neilson last winter. That asreerneut was never
cornpleted.

Otr Jtrrre 2.2004. Stephen Powell had signed a new agreernerrt and posted $7500.00
paynlellt. Cotrries were provided to Dan to be signed. AboLrt another week later,

Pennit Chronology
l2

Ml049t021



JLrne 28, 2004

Iuly 2,2004

July 29,2004

August 5,2004

August 12,2004

Dan said he had been too busy to come in to sign the agreement and he wanted to
review it with you. I told him that as far as I was concerned there was alt
agreement in place. Last Friday, Dan brought me a revised agreement that he says
you have drafted and it is what he will sign. I find the late desire to make changes
to the agreerneut frustrating (among otlrer things, i.e. not being able to contact or
receive auy resporlses frorn you).

Stephen Powell lras now been mining for almost a month since we revised the
agreerneut tlrat he signed. He is now out of compliance since he does not have the
written conseltt from DOGM as to what rnaterial can be removed; has not reported
tlre amount removed, has not set up the escrow account with Zions Bank and has
not made any additional payments for material taken, despite evidence that
substantial amounts have been removed from the site weekly.

I do not want to rnake changes in the Agreement as proposed by Dan to only have
problems witlr Stephen. Dan and Stephen need to rectify these deficiencies before
we discuss the Agreernent at all. It would be best to have either Stephen and Dan
corne to rny office or your office and get the other by phone to discuss the changes.

DOGM 512812004 Notice to Cease Mining letter sent to Steve Powell at Castle
Dale was returned as "nnclaimed."

DOGM reached Mr. Steve Powellat his home regarding the 5128104 Cease Mining
letter whiclr was returned as "unclaimed." He assured DOGM that he had seen this
letter and they were moving forward. (NOTE: that letter was sent to Steve Powell
at two different addresses - aud only one returned).

Meeting held w/Stephen Powellto discuss reclarnation. Received $1,934.02
additional reclamatiorr lnonies (total now received is $9.934.02).

Received Notice of Intention to Commence Small Mining Operations and $ 150.00
pennit fee for Cherry Hill Park.

Sent letter to Dan Powell and Stephen Powell regarding removal of materials from
site. Pursuant to agreements, DOGM has allowed removal of stockpiled material
so long as there is sufficient material rernaining to perform reclamation work.
Based on the NOI and reclamation plan, @32,000 cubic yards will be needed. No
other rnaterial can be removed until the reclamation is completed. If there is still
excess material on site, the additional rnaterial could then be removed. DOGM
must inspect the regrading work and rnake that determination before any more is
rernoved.

With request to screen additional material and stockpile the product in anticipation
of there still being excess rnaterial available, this is risky since the rnaterial may
have to be re-rnixed to use for reclamation. If the material is removed (even by
other contractors) without DOGM written authorization, enforcement action may
be takerr and fines assessed. lf you elect to proceed with screening, knowing the
risks, you may do so; however, DOGM rnakes no pronrises that it will approve
firrther rernoval. There rnust be enough material remainir.rs to comolete
reclarnation.
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August 13,2004 Sent letter returning the SMo application and permit fee. DoGM has determined
that we cannot process it. Over 19 acres have been disturbed; therefore, the
disturbance exceeds that allowed for a SMo. In order to process a small mine
application for this site, the existing disturbance would have to be reclaimed down
to below five acres. We are also aware that the Board has an outstanding order at
this site that requires, among other things, a bond in the amount of $43,500 to be
posted. without this order being satisfied, it will be difficult for DoGM to process
a permit for any further mining activity at this site.

O :\1t4049-Utah\l\404902 l -CherryH i I l\fi nal\chron-04042003. doc

Permit Chronology
14-

M/049/02r


